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SUPERIOR COURT OF ARIZONA
COUNTY OF COCHISE APR 2—'1, 2000
: DATE: April 20, 2000 DEMISE 1, LUND:A
P T Pea AR EN CLERK s R OR COURT
,'. MORT ur ELT BY DEFP U Y

K E MARISSA L. JENKINS, surviving spouse of Kevin L. Jenkins, individually and as Personal
Regresentative of the Estate of Kevin L. Jenkins; for herself and on behalf of MATTHEW JENKINS and
KELLY JENKINS, surviving minor children of KEVIN L. JENKINS; DAVID SCOTT PETERSON, as
Personal Representative of the Estate of John D, Peterson, on behalf of DOUGLAS R. PETERSON, surviving
parent of John D. Peterson and IAN T. PETERSON, surviving child of John D. Peterson, deceased, Plaintiffs,
©vs,

ELL HELICOPTER TEXTRON, a Delaware corporation; and IMPERIAL TOOL AND
:NUFACTURING INC., a Texas corporatian, Defendants.

;HINUTE ENTRY ACTION: FINDINGS OF FACTS, CONCLUSIONS OF LAW, AND DECISION ON
PLAINTIFFS' MOTION FOR NEW TRIAL AND SANCTIONS.

SE NO: CV97000397

CHAMBERS:
JOGE: HONORABLE MATTHEW W, BOROWIEC

:DIVISION: ONE

DENISE [. LUNDIN, CLERK
By Stephanie L, Williams 04/20/00, Deputy
Docketed by

IN CHAMBERS:
Plaintiffs presented their motion for new trial, and for sanctions, with post trial memoranda, affidavits,

;
[&:‘pOSitions, and testimony in an evidentiary hearing. Defendant opposed same, likewise with memoranda,

|affiduvits and testimony.
This case was bifurcated and tried on the issue of liability alone. It was in trial for approximately five
waeks and resulted in a verdict for defendant Subsequent to trial, plaintiffs investigated and discovered that

the credentials of Mr. Frederic Wilken, 2 prominent witness for the defense, were in part false.

’f' " At the post-trial evidentiary hearing on this motion for ncw trial and for sanctions, this court found

T e

{!hat Mr. Wilken testified falsely as to his experience and status. At trial he presented himself as an Army
;ﬁuin'tenance officer on helicopters, that being his primary responsibility for a period variously testified to be
’I;&Weerx 27 and 33 vears, and stated that he was at the time of his testimony a warrant officer serving in the
massachusetts Army National Guard. Mr. Wilken occupied the witness stand longer than any other defense
witness and devoted considerable time demonstrating to the jury the various functions and operatlons of an

QHSS helicopter from a static display non-functioning OH58 helicopter that was trucked in by Bell Helicopter

to the secured playground of the church next door to the courthouse. The demonstration included Mr.
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‘ ' ken climbing upon and into the helicopter, the latter replete with Army aviation helmet. He also
preted the damaged parts of the helicopter involved in this crash, which were also at the playground.

‘ S He also brought with him to the witness stand a door of a similar helicopter which belonged to the
. fadsachusetts Army National Guard, which supported his claim that he was a member thereof.

In his trial testimony he expressed certain opinions toward establishing third-party fault of the U. §.

‘ly in its alleged deficient maintenance of the particular helicopter in this case. Additionally, Mr. Wilken
‘-vp%‘essed opinions critical to the issues in this case, ¢.g., that because of the lack of proper maintenance by U.
A._ Army personnel the right pilot door opened and separated in flight which caused pilot panic and an
firimiediate perilously steep climb to an altitude of about 2000 feet above ground level, which ultimately led to
We faral crash. He stated that when reaching its apex in the moments before the crash, the helicopter’s main
Kitar struck the tail boom disabling the tail rotor, causing the helicopter to lose forward air speed to a point
dr¢ the aircraft was physically incapable of autorotation, a maneuver that would allow the aircraft to make
'Y'diaiively safe landing. These opinions were contrary to those expressed by plaintiffs’ experts. The ability
" autorotate was critical to plaintiffs’ case, that the aireraft did autorotate to o point approximately 150 to
gQ0 feet above the ground when the ears on the yolk broke due to a metal defect which caused the trunion to
parate from its seating which disabled the main rotor resulting in the crash that killed the two Army pilats.

Mr. Wilken, quick to render opinions, based his reconstruction on his interpretation of a portion of the

S

= imony of the witnesses in another helicopter at the scene. He was the “denouement” witness for the
! " Mr Wilken's credentials and testimony on trial were false in that he was not then, ever before or since
' #&émber of the Massachusetts Army National Guard; he was not a test pilot for that organization; he was not
“- ahhy maintenance officer for the past 27 to 33 years; that he was not current in the OHS58 helicopter. On v
f:;thase poifits he testified falsely, and knowingly so.
; Mr. Wilken on numerous occasions in previous litigation and matters was employed on behalf of Bell
“'~ icdpter Textron, and he was in its employ on another matter at the time of the evidentiary hearing in this
‘ fer. In this case, apparently Bell’s insurer, employed Bell’s trial counse! who employed Mr. Wilken. As
K, actions taken by defense counsel or Bell’s insurer are taken in behalf of and for the beqeﬁt of Bell.

Bell claims Mr. Wilken's deficiencies were discoverable and could have been ascertained before trial;
it impeachment testimony presented after the trial should have been discovered by plaintiffs’ attorneys

keFare the trial. Defendant posits that plaintiffs failure to discover that Mr. Wilken was not what he professed
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“ompeny v. Lueck, 112 Ariz. 277, 540 P.2d. 1258 (1975). The trial court in the Lueck case, affirmed by the
-I"oma Supreme Court, found that the newly discovered evidence could have been discovered by due
£ gence in time to move for a new trial and that it was not of such a character as to give reasonable
ysurance that it would warrant a different result upon a retrial. The case is inapposite to this case on both

o
i

iits in that the discovery was within time to move for a new trial, and the witness in this case testified to
Matters critical to the jury’s inquiry.

| © It seems to this court that verdicts should be based on & truth derived from a fair presentation of
Lsﬁdencc, on credible testimony from witnesses who are who they purport to be; that false testimony
#_rcsented 8s to 2 witness’s credentials presents false circumstances to a jury; that a party who employs a
;v;itness as an expert vouches for the credibility of that witness; that it should be the responsibility of the party
iﬁoﬁ’ering an expert witness to make reasonable inquiry of that expert's credentials; that a party who has
}At@;iﬁzed an expert in previous litigation and investigations and which expert is currently so employed by that
[l,plérty', regardless of how that expert is reimbursed, should be accountable for said witness and his opinions,

‘e harm generated thereby, and the costs of reversing the injustice that may have been the product of his

Aaatizmony.
i That does not, however, appear to be the rule currently.

a This court finds, concludes and orders as follows:
|

A. FINDINGS OF FACT:
1. Frederic Wilken was retained to testify as an expert witness on behalf of Bell Helicopter Textron, the

defendant in this case. He was employed by trial counsel for the defense, who was employed by

Defendant Rell’s insurer

2 Bell’s.representative, Mr. Sheatsley, assisted defense counsel throughout the trial and occupied a seat at
the defense table.

'3 Mr. Wilken willfully and knowingly gave false testimony to the jury regarding his current military status,

'j his experience and length of service in a particular military specialty, and that he was currently familiar

f ~ with the type of aircraft involved in this case. -

I 4. His opinion testimony went to critical and decisive issues in this case.

Mr. Wilken was employed to testify on behalf of Bell or to conduct investigations and render opinions for

Bell on previous occasions, and was so engaged as late as the post-trial evidentiary hearing on the motion

for new trial.
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Bell should have known of Mr. Wilken's false credentials prior to trial. This court cannot find, however,

“that Bell, its trial counse! or its insurer in fact knew of the false credentials of this expert witness before

the trial of this matter.
. Defendant Bell Helicopter Textron did not disclose to plaintiffs Mr. Wilken’s false credentials.
. Plaintiffs were prejudiced by the failure of defendant to disclose that Mr. Wilken’s credentials were false.

. Plaintiffs’ counsel have expended throughaout the trial and in post-trial proceedings time reasonably valued

~ at $583,578.67, pursuant to affidavits filed with plaintiffs’ opening memoranda on this motion.

. CONCLUSIONS OF LAW:

. This was not a fair trinl. Considerable time, offort and expensc was lost on the part of counscl for

| plaintiffs.

P Mr. Wilken knowingly testified falsely in the trial. Had he not testified as he did, or had it been shown to
i the jury that his credentials were false, the verdict might well have been for plaintiffs.

3. Defendant Bell Helicopter Textron, through its litigation representatives, trial counsel, or insurer knew aor
© should have known prior to the trial that its position was being advanced by a witness with false
E ~ credentials. This information should have been disclosed to plaintiffs prior to trial.

4. ‘Sanctions pursuant to Rule 37(d), Rules of Civil Procedure, would be warranted in the circumstances if
1 - Bell or its attorneys knew of the falsity of the witness’s credentials.  This court, coﬁ_c]uding that Bell, its
agents or representatives or trial counsel, knew or should have known of the false credentials of Mr.

Wilken, however, carmot conclude that Bell, its representatives or attorneys in fact knew of the falsity of

said testimony before trial.

'$. The questions remain:
| i. Does a party vouch for the truth and accuracy of its expert’s credentials?

" i, Should a party have known of the falsity of the credentials af its own expert witness under the
circumstances of this case where the party and expert have had a lengthy working relationship

: over many years? If so,
iii. Is this a knowing failure to timely disclose, pursuant to Rule 37(«), Rules of Civil Procedure?

'6.  Plaintiffs presented their motion for new trial in timely fashian. There was no lack of due diligence in the
subsequent discovery of the false credentials and testimony of Mr. Wilken.

)
} 7. The motion for new trial should be granted.
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» It is ORDERED as follows:
| Plaintiffs’ motion for ncw trial is GRANTED.

Sanctions are not imposed,

= -

Dale Haralson, Esq., One South Church Avenue, £900, Tucson, AZ 85701-1620
Jack London, Esq., 114 W. 7th Street, Norwood Tower, Sulte 100, Austin, TX 78701
Donald M. Maciejewski, Esg., One Indepandent Dr., Suite 3306, Jacksoaville, FL 32202
n C, Yost, Esg., Roger C. Mitten, Esq., Security Building, 234 N. Central Ave.,
Suite 600, Phoenix, AZ 85004
James Brady, Esq., 8528 Adirondack Trail, Austin, TX 78759
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